Independent expert assessment 
on the Draft Law to amend the Federal Law “On legal practice and legal profession in the Russian Federation”, no. 301952-8

The State Duma of Russia currently considers a draft amendment to the Federal Law “On legal practice and legal profession in the Russian Federation”  (https://sozd.duma.gov.ru/bill/301952-8). 
We believe that the amendments proposed by the lawmaker are incompatible with the objectives outlined in the Explanatory Note to the Draft Law, as they actually seek to interfere with the independence of the Bar as a civil society institute, as well as to vest overly broad discretion with the Ministry of Justice, Federal Chamber of Lawyers and regional chambers of lawyers, thus enabling them to persecute lawyers on account of their professional activities. This means that the Draft Law endangers the safeguards designed to protect the right of access to legal representation.
The text of the Draft Law reveals intent to enhance the mechanisms of control over the legal profession available to the public authorities, by means of disciplinary procedures, more complicated rules of admission to legal practice, new unwarranted or unnecessary requirements, as well as a number of provisions that amount to an infringement on the attorney-client privilege. At the same time, the Draft in question has failed to address any of the pressing challenges actually faced by the legal community at this stage of its development; on the opposite, the Draft as it stands risks to make these issues even worse.
[bookmark: _GoBack]1. Article 1 § 20 of the Draft Law introduces a new chapter (Chapter 4.1) to define the status of the Complex Information System of the Russian Bar (CIS of the Bar) as a system designed for a complex computerization of any activities pursued by the Federal Chamber of Lawyers, regional chambers of lawyers, associations of lawyers and individual lawyers, as well as to arrange for information exchange and define the fundamental aspects of this system’s operation. 
However, the general public has no access to the following information: how the CIS of the Bar is going to be organized and maintained; the cost, and sources of funding, related to its implementation and maintenance; who designed this system; the procedure followed to purchase the system; whether its maintenance is going to be organized,  which points to a potential conflict of interest and other corruption breeding factors.
The Draft Law fails to specify what kind of information is going to be placed on the CIS of the Bar, such information being defined in a generic manner only. There are no provisions capable of minimizing the risks of corruption, or the risks of loss of, or unauthorized access to, the information available on the system, although it may contain privileged information. The lawmaker has failed to cover, to address or even to mention any measures that could be effective in terms of responsibility for respective breaches.
The adoption of the CIS of the Bar and the legal definition of its status (as currently proposed by the lawmaker) is contrary to the generally recognized international standards,   as capable of vesting excessive control over the Bar and its members with the Federal Chamber of Lawyers, regional chambers of lawyers, and the Ministry of Justice of Russia. 
Moreover, given that the CIS of the Bar is going to accumulate extensive data from multiple sources, this data may become available to the broader public, which creates the risks of leakage or unauthorized use in breach of the attorney-client privilege, protection of personal data or data pertaining to the private life of lawyers, among other kinds of protected information. However, the lawmaker has failed to demonstrate, in a convincing manner, the need for statutory regulation of the operation of the CIS of the Bar.
The monopolistic introduction of the one and only information system is contrary to the principle of independence of the profession of lawyer, the Law “On information, information technology and protection of information” (no. 149-FZ of 27 July 2006), as well as the prevailing diversity of the existing information systems, such as the one maintained by the Moscow City Bar, which has been integrated with the distinct system run by the courts of general jurisdiction in Moscow. We believe it would be reasonable to adopt, in this part, the computerization practices developed by the judiciary, which involve several operators, rather than the mere Judicial Department under the Supreme Court of Russia.
Furthermore, the proposed statutory regulation of the status of the CIS of the Bar should not be hasty, but requires in-depth elaboration, given its place in the network of public legal systems, both the ones already available (such as Arbitr, the file of commercial court cases, or Pravosudie (Justice) public computerized system run by the courts of general jurisdiction) and the evolving system by the title of Pravovaya Pomosch (Legal Assistance) that is currently being put in place.
In this context, we should conclude that the proposal to use the CIS of the Bar and to set statutory framework for its adoption and operation, may only be introduced in the law subject to appropriate safeguards to approach the most pressing issues, a clear definition of its provisions with regard to the actual content of any information to be put on the CIS, or an explicit provision that the CIS cannot contain privileged information.
2. The Draft Law (Article 1 § 9) proposes to amend Section 15 of the Law so as to provide that, in view of their professional activities, lawyers shall have access to the premises of some courts and prosecutor’s offices, their list being somewhat expanded as compared with the one currently in effect. 
However, the list of bodies and premises listed in the Draft Law is not sufficient to enable lawyers to access precisely those agencies they need to visit in the first place for the purpose of qualified legal representation, especially in emergency situations. First and foremost, such bodies include those in charge of investigation and inquiry (police departments, the Investigative Department under the Ministry of Interior, the Investigative Committee of Russia and its units; departments and units of the Federal Security Service of Russia, State Fire Fighting Service, or customs authorities). Nor does it allow lawyers to access, upon the presentation of their professional ID, any detention facilities under the Ministry of Interior or penitentiary facilities, or any other ministries or authorities, up to the Constitutional Court of Russia or the Supreme Court of Russia. 
We believe that statutory framework should be adopted to guarantee the right of free access of lawyers, upon the presentation of their professional ID or warrant, to the premises and areas occupied by the above bodies or agencies, whenever special operations (such as the Krepost (Fortress) plan) are conducted on their premises, and to introduce serious responsibility for any violation of such right of access.
Hence, the provisions proposed in the Draft Law have failed to address the problem of unimpeded access of lawyers, upon the presentation of their professional ID, to some bodies, courts and public authorities. Quite on the opposite, the Draft Law once again introduces (this time, at the statutory level) restrictions on the access of lawyers to any buildings and premises other than those explicitly listed in the law, which gives the respective public authorities space to misinterpret this list as exhaustive, which is inevitably going to make room for all kinds of violations in respect of the professional rights of lawyers as well as the right of their clients to qualified legal representation. 
The problematic issues discussed above can only be addressed if the text of the Draft Law is supplemented appropriately.
3. Article 1 § 12 of the Draft Law introduces a new provision (Section 17.1)  to empower the Ministry of Justice, alongside with its local bodies, to seek the termination of the status of lawyer (disbarment) before regional chambers of lawyers, and to make it binding on such chambers to examine (on the merits) all such proposals made by the MoJ or its local bodies, and to institute disciplinary proceedings on the relevant claims, whether they are well-founded or not, or compatible in form with the Code of Professional Ethics of Lawyer, or not. 
First of all, this proposal amounts to an interference with the independence of legal profession and, as such, cannot be accepted in any way. The wording of the proposed provision is contrary to the Constitution of Russia and the Resolutions of the Constitutional Court of Russia, in that they require the State agencies to substantiate their decisions, especially where the decision in question amounts to an interference with the right to have access to qualified legal representation. The MoJ’s proposals to disbar a lawyer shall be strictly limited, and must not constitute a discretionary power, as proposed by the Draft Law.
Furthermore, the wording of the proposed provision is contradictory, as one paragraph thereof states that there is no need to institute disciplinary proceedings for the MoJ’s proposal to be examined, whereas another paragraph of the same provision states otherwise, by way of error, which obviously has to be rectified. 
4. The authors of the Draft Law (Article 1 § 11) propose to amend Section 17 § 2(1) of the Law currently in effect (which lists the grounds for terminating the status of lawyer, including by way of disciplinary proceedings for failure to discharge (or improper discharge) of her/his professional duties owed to the client), by removing the words “owed to the client.” 
If the proposed amendment comes into effect, the status of lawyer may be terminated basically for any (in)action of a lawyer, which is presented (in an arbitrary manner or by way of abuse of discretion) as “failure to discharge (or improper discharge) of her/his professional duties”, be it a failure to submit some information to the chamber of lawyers, to satisfy the requirement to upgrade their qualifications (or to do so in a timely manner), to meet any of the time-limits specified by the law, a criticism targeting the senior officials of the chamber of lawyers, or any other (in)action, without any limitation as to its form or substance, even if it has nothing to do with the discharge of professional duties owed by the lawyer to her/his client.
This amendment, which has not been justified any further in the Explanatory Note to the Draft Law, in breach of the existing safeguards protecting the independence of lawyers and legal profession in general, drastically enhance the possibility of unjustified disbarment of lawyers and shall be dismissed as such.
5. Article 1 § 16 of the Draft Law proposes to reduce the number of members in a regional chamber of lawyers that has to be headed by a conference of lawyers (instead of a meeting of lawyers), by lowering this threshold from 300 to 100 members (Section 29 § 2 of the Law). 
This is going to seriously narrow the ability of lawyers who are members of the chamber, to bring their personal position on the operation of the chamber to the attention of the senior managing body. 
The Draft Law has no regard to the current imbalance in the formation of the conference of lawyers, which basically constitutes a meeting of the major (in terms of its members) collegium of lawyers that belongs to the chamber. As a result, the managing bodies of the major regional collegium of lawyers reappear on the Board of the chamber, which gives rise to a severe conflict of interest and is a corruption breeding factor in itself. 
As a consequence of the proposed solution, which is highly hazardous for further evolution of democracy values inside the Bar, lawyers will face serious restrictions on their right to take part in corporate events of general nature, and their right to elect and to be elected to the managing bodies of the chamber. In addition, this is going to aggravate the existing monopolization of disciplinary procedures and anti-rival disbarment practices targeting those lawyers who disagree with the senior officials of the chamber on its policy of the legal profession development. For this reason, this proposal shall be dismissed.
6. Article 1 § 9 of the Draft Law introduces a possibility of disbarment on the proposal of a local MoJ body where a lawyer changes the chamber of lawyers but the new chamber fails to notify the MoJ accordingly within 3 months from the date when information about new membership is put on the record (Section 15 of the Law). 
At the same time, the Draft Law does not make the chamber of lawyers responsible for such failure to notify (or to notify on time). Nor does it provide for any avenue of appeal against non-notification.
The regulatory framework proposed by the lawmaker creates ground for a violation of the lawyer’s right to engage in professional activities, as well as the right of her/his clients to qualified legal representation, as a result of failure on the part of the chamber officials, willful abuse of this rule, or its misuse, which is completely unacceptable. For this reason, the proposed provision shall be dismissed.
7. Article 1 § 6 of the Draft Law proposes the following provision: Regulation on qualification exams and evaluation of candidate lawyers shall be drafted by the Federal Chamber of Lawyers and approved by the MoJ. It further proposes to revoke the exclusive competence of the Board of the Federal Chamber of Lawyers to define the procedure to be followed by lawyers wishing to change their regional chamber of lawyers, making this procedure subject to approval by the MoJ (Article 1 § 9). The proposed approach is contrary to the principle of independence of legal profession and its self-governance, so these provisions have to be dismissed.
8. Article 1 § 7 of the Draft Law introduces a provision pursuant to which a candidate lawyer who has passed the qualification exam shall only be able to start legal practice after her/his details are entered on the Unified Register of Lawyers (Section 12 § 3 of the Law). 
Pursuant to the law currently in effect, a candidate lawyer shall acquire the status of lawyer and the right to practice law upon the passing of the qualification exam and making oath, this being a matter of principle given that the Bar is a self-governing and independent corporation.
The amendment proposed by the lawmaker is extremely dangerous for lawyers (and thus for their clients) as it restricts, in an arbitrary manner, their right to pursue professional activities, making it subject to the decision made by a single public official, and shall be regarded as detrimental to the current regulation of access to the profession, which is compatible with the relevant international standards. For this reason, this proposal shall be dismissed. 
9. Article 1 § 4 of the Draft Law introduces a requirement for candidate lawyers to submit medical documents regarding their status as follow-up patients (or the lack of such status) with the a drug clinic or mental institution, in view of alcohol or drug addiction, chemical abuse, chronic or long-standing mental illness (Section 10 § 2 of the Law). 
However, mere registration as a follow-up patient with the above facilities (by virtue of other provisions of the Law that are not under amendment), is not sufficient to entail a declaration of legal incapacity (or limited capacity) in respect of the affected candidate lawyers, and, therefore, cannot justify a refusal of access to the qualification exam. 
For candidates who are follow-up patients but are free of any limitation as to their legal capacity, the provision in question may hinder their access to the qualification exam. Therefore, it shall be regarded as a corruption breeding factor that impedes, in an arbitrary manner, access to legal profession. As such, it shall be dismissed.
10. Article 1 § 19 of the Draft Law amends the composition of qualification commissions under regional chambers of lawyers, adding one member of academic community to the panel (Section 33 § 2 of the Law). 
However, it is not clear from the Draft what kind of community is referred to, whether it includes legal scholars in general or only legal scholars focusing on the practice of law, or organization and operation of the Bar, or if this term refers to any member of any academic field in general. 
Moreover, the Draft Law fails to define the geographical area of the community whose member may join the qualification commission under the given chamber of lawyers, or to specify any criteria the member shall meet, or how (s)he is going to be elected. 
This lack of clarity as regards the approach to forming qualification commissions under the chambers of lawyers as complex bodies embracing both members of the Bar and the State, whose functions comprise access to legal practice and disbarment, gives rise to legal uncertainty and features corruption breeding factors. Contrary to the generally recognized international standards, it may affect, at the level of law, the independence of every lawyer and the Bar in general. 
On the other hand, the wording of the Law as it stands by no way precludes members of the academic community from being put on the panel of the qualification commissions under regional chambers of lawyers. However, a reduction in the amount of lawyers who are members of the commission is going to encroach on the principles of the independent Bar. Therefore, the provision in question shall be dismissed.
11. Article 1 § 2 of the Draft Law specifies further requirements to be met by a lawyer’s query, in order to avoid situations where a legal representation agreement is made for the purpose of submitting the query alone (Section 6.1 of the Law). More specifically, the lawmaker proposes to introduce a statutory ban on lawyer’s queries that are the only subject-matter of a legal representation agreement. It is further proposed to prohibit lawyers from submitting queries seeking a clarification of legal framework, obtaining a position on legal matters, or queries seeking to contest, whether explicitly or implicitly, the decisions made by the competent bodies (organizations) or public officials where a special procedure of appeal is applicable.
However, a prohibition on queries of this kind has already been imposed, in substance, by the Board of the Federal Chamber of Lawyers in its corporate decisions (of 24 September 2019 and 8 July 2021). This matter does not fall within the competence of the legislature and, as such, does not call for statutory regulation, which makes the introduction of statutory ban unreasonable. Moreover, there is an ongoing academic debate still as to the well-foundedness of a prohibition on some types of lawyer’s queries, or as to whether a query may be the only subject-matter of legal representation or not. 
Basically, the proposed amendment is not aimed at reinforcing the status of a lawyer’s query (as expected by the lawyers and their clients), but rather at putting in place further restrictions of highly dubious nature. For this reason, they shall be dismissed.
12. Article 1 § 1 of the Draft Law introduces a provision pursuant to which the lawyer’s warrant (that is currently issued by the respective association of lawyers) may also be issued by the chamber of lawyers to which the lawyer belongs (Section 6 § 2 of the Law).
As in the case of amendment regarding the lawyer’s query, this legislative proposal does not fall within the ambit of powers assigned to the federal legislature and, accordingly, does not call for statutory regulation. The present procedure pursuant to which warrants are issued strictly by the associations of lawyers, has been duly established and tested in practice, and does not call for a change. Shall the amendment be adopted, this is going to shake the competences of the associations of lawyers on one hand and chambers of lawyers on the other hand. 
The amendment in question is capable of disturbing the current balance of interaction between lawyers, their associations and chambers, as well as causing various problems of administrative and technical nature that may obstruct the exercise of legal profession. For this reason, this amendment shall be dismissed.
13. Article 1 § 9 of the Draft Law seeks to establish the single Unified State Register of Lawyers in Russia, to take the place of isolated regional registers of lawyers that are currently maintained by the regional MoJ bodies (Section 14 of the Law).
However, there already exists a federal register of lawyers. It has been in place for a long time by now, as confirmed by its website (see http://lawyers.minjust.ru/Lawyers). This makes it unnecessary for the lawmaker to govern this issue at the statutory level. 
The authors of the Draft Law however have had no regard to the fact that the current provisions of the Law (that are going to remain in effect even after the Draft Law is adopted) will still require regional MoJ bodies to maintain their isolated registers of lawyers. If this requirement is not removed by the lawmaker as the Draft Law is being polished, this is going to leave an open question as to the need to maintain regional registers of lawyers that are currently required to confirm the years of legal practice. For this reason, this proposal cannot be accepted unless the shortcomings identified above are addressed.
Importantly, the very function to keep a register of lawyers, when vested with the public authorities, infringes on the major principles of legal profession, namely its independence and self-governance, as confirmed by foreign practices. All countries where these principles are respected have assigned the above function to the Bar itself. Consequently, it makes sense to consider transferring the power to keep a register of lawyers to the bodies of the Bar.
14. Article 2 §§ 2 and 3 of the Draft Law proposes to amend Section 29 § 2 of the Law by specifying that regional chambers of lawyers shall act on the basis of their Charter to be adopted by the meeting (conference) of lawyers. However, there is nothing in the Explanatory Note to argue, in a plausible manner, for the need for every chamber to have a Charter (rather than any other fundamental document, such as a Regulation). The Draft Law only gives a short period of 180 days to those chambers of lawyers who do not have a Charter as a fundamental document to govern their activities. 
This is going to cause inevitable administrative difficulties as well as extra costs (uncovered by the budget) that will eventually have to be born by the lawyers, as the budget of the chambers of lawyers is made by mandatory fees of their members alone. Besides, this matter does not fall within the powers of the federal legislature either, making part of the competences of chambers. For this reason, this proposal cannot be accepted or, as a minimum, a longer period shall be given to the chambers to adopt their Charters.
15. Article 1 § 9 and Article 2 § 4 of the Draft Law introduce a requirement to apply for new professional IDs for lawyers whose IDs had been issued before the date when the amendment comes into effect, if their period of validity is in excess of 15 years. This requirement has to be satisfied within 3 years from the date when the amendment comes into effect (Section 15 of the Law). 
However, the lawmaker has failed to specify the reason why so many lawyers in Russia will have to apply for a new ID; nor is there any clarity as to this reason. Obviously, the standardized wording offered in the Financial and Economic Reasoning attached to the Draft Law (‘the implementation of proposals set out in this Draft Law <…> is not going to incur any further costs on the federal budget, or any other budget’), is not accurate, as over 80,000 lawyers in Russia will have to be issued with a new ID, which will definitely require extensive financial resources, not to mention the multifold increase in administrative workload on the staff of the MoJ and its local bodies. For these reasons, we believe that this proposal shall be dismissed.
16. We should further support the well-substantiated critical comments on the Draft Law published by the Board of the Moscow City Bar (see https://www.advokatymoscow.ru/advocate/activity/info/11581/) and lawyer Suchkov (https://advstreet.ru/columns/chrezvychayno-vrednoe-yavlenie-dlya-advokatury/ ).

Closing statements

Our assessment concludes that the Draft Law is not able to achieve the tasks or objectives declared in the Explanatory Note thereto, as it proposes to introduce provisions capable of creating serious hindrances both for the activities of lawyers and the organization thereof. 
The Draft Law boosts the possibilities for the Federal Chamber of Lawyers, regional chambers of lawyers, the MoJ and its local bodies (as well as other State agencies acting through these bodies), to influence the membership of the Bar thus targeting, when necessary, isolated members of the legal community. 
The solutions offered by the authors of the Draft Law in breach of the international standards of legal practice (such as the International Covenant on Civil and Political Rights, UN Basic Principles on the role of lawyers, etc.) may have adverse effects on the independence of lawyers and legal profession in Russia. They are capable of giving rise to widespread violations of the attorney-client privilege and creating a serious imbalance between the interests of the State and the rights of individuals and organizations to have access to qualified legal representation by lawyers as truly independent professional advisors on matters of law. 
For all these reasons, we believe a proposal should be filed with the Federal Chamber of Lawyers and the State Duma of Russia to refuse their support for and adoption of Draft Law No. 301952-8 or, alternatively, to revise its provisions in a thoughtful and meaningful manner, with primary regard to the opinion of all members of the community of lawyers (rather than selected senior officials from the Federal Chamber of Lawyers and regional chambers of lawyers, without considering the opinion of the most numerous chamber of lawyers in Russia, the Moscow City Bar and its Board), so that the Draft Law should not be detrimental to the current legal situation of lawyers, their associations and chambers, but be capable of bringing positive changes to the evolution of the Bar and, consequently, to the level of legal protection for everyone who, under the Constitution of Russia, shall have the right to qualified legal representation.
We believe a proposal shall be filed with the Federal Chamber of Lawyers as the host of the XIth All-Russia Conference of Lawyers, to hear lawyers Ragulin and Moskalenko by way of video link during the conference on issues related to the content of the Draft Law as well as the international situation of Russian lawyers in the light of the Report produced by the UN Special Rapporteur on the independence of judges and lawyers (No. A/HRC/50/36 of 22 April 2022), and to suggest adopting a Resolution to be addressed to the State Duma of Russia to dismiss Draft Law No. 301952-8, or to subject it to extensive revision, in the light of the above Assessment.

Adopted on 10 April 2023 at the meeting of the Civil Society Working Group on the assessment of proposed amendments to the Law on legal practice and legal profession, composed of the following members: Amgalan Baldantseren (member of the Moscow City Bar), Irina Biryukova (member of the Moscow Regional Bar, independent expert authorized by the MoJ to conduct anti-corruption expert assessment in respect of laws and regulations), Viktor Drozdov (member of the St.-Petersburg City Bar), Yury Kostanov (member of the Moscow City Bar, PhD in law, associate professor), Roman Melnichenko (member of the Volgograd Regional Bar, PhD in law, associate professor), Karinna Moskalenko (member of the Moscow City Bar), Sergey Naumov (independent expert from Saransk authorized by the MoJ to conduct anti-corruption expert assessment in respect of laws and regulations), Andrey Ragulin (member of the Moscow City Bar, Doctor of Law, associate professor), and Ilya Sidorov (member of the Moscow City Bar).

The presiding member:

	Lawyer, Doctor of Law, associate professor, Head of the Eurasia Research Center of Law                     
Andrey Ragulin
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