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HEOOCTATKU NMPABOBOI'O PEINYIIMPOBAHUA

METPOB OmuTtpun Bauecnasosuu

HayuHbIM COTPYAHMK LIEHTPa UccnegoBaHua Npobnem opraHM3aumm n OeATenbHOCTU afaBokaTypbl EBpasuickoro Ha-
YUHO-MCCNEeaoBaTenbCKOro MHCTUTyTa NnpobnemM npasa
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AHHOTauumA: Llenb paboTbl — onpegenutb cogep>kaHue n 0603HaYnTbL OCHOBHbIE NMPOGeMbl perfnaMeHTaumm ro-
Cy4apCTBEHHOM 3alMTbl a4BOKATOB B CBA3M C MX YUaCcTUEM B YrONOBHOM CyAOMPOM3BOACTBE B KAUeCTBE 3aLUMTHUKA,
NpeacTaBUTENA NOTEPMNEBLUEro, rpaXkaAaHCKOro UCTLA, MPaXkaAaHCKOro OTBETUMKA M YaCTHOro o6BuHUTENA. Mcnonbso-
Ban1Cb (hOPMarbHO-IOPUANUECKUIA MEeTOA, METOA, U3YUeHWUA LOKYMEHTOB, METOA, CUCTEMHOMO aHan1sa u apyrue meto-
Obl NO3HaHWA. B cTatbe nccnegosaHbl AEUCTBYIOLME HOPMATUBHO-MNPaBOBLIE aKThbl, PErynupyowwme npeaocTaBneHne
rocyaapCTBEHHOM 3aluMThbl aaBokataM. BelaeneHbl OCHOBHbIE acnekTbl, MPEenATCTBYOLME MOMHOLEHHOW peanusaumm
NpeaoCTaBNeHHOM rapaHTuM aaBoKaTam Ha rocy4apCTBEHHYIO 3aLmMTy. 3HaUMMOCTb PaboThbl 3aKNOYaAETCA B TOM, UTO B
Hel cchopMynMpPOBaHO ONpeaeneHne coaep XxaHnA rocyAapCTBEHHOM 3aluMThl 8ABOKATA, YYacTBYHOLLEro B yroNOBHOM
Cynonpoun3BoacTee, 0603HaYeHbl OCHOBHbIE HanpaBneHWA B HOPMaTUBHOM perfnamMmeHTaLmMm rocyaapCTBEHHOM 3aLlUmThI
afBoKaToB, Hy>XJaroLmeca B peddopMUPOBaHUM.
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I'b. Mupsoes n A.B. Paryaun o60cHOBaHHO I10-
AaraioT, 4TO «aABoOKaTypa fABAsSeTCs ITyOAMYHBIM,
HEe3aBUCUMBIM, CaMOyIpaBAsgeMBIM IIpodeccio-
HaAbHBIM COOOIIIECTBOM aABOKATOB WM ANII, COAEM-
CTBYIOIIMX OCYIIIeCTBACHMIO aABOKATCKOI JedATeAb-
HOCTH, ¥ KaK MHCTUTYT Ipa’kAaHCKOTO OOIllecTBa He
BXOAMT B CHICTEMY OpPTaHOB I'OCyAapCTBEHHO BAaCTH
11 OpraHOB MeCTHOIO caMoOyIIpaBAeHus. AABOKaTypa,
IIOCPEeACTBOM OKa3aHMUs ajBoOKaTaMM KBaAMpuUIm-
POBaHHON IOPUAUYECKOV ITOMOIIY, OCYIIeCTBASET
3aIuTy IIpaB, cBOOOA U MHTEPecoB JOBepuUTeel],
oOecrieynBaeT AOCTYIl K IPaBOCYyAUIO, OOIIeCTBeH-
HBINI HaA30p 3a CO0AI0AeHNeM MpPaBOBLIX HOPM, CO-
BepIIIeHCTBOBaHNE 3aKOHOJaTeAbCTBA M IPaKTUKU
ero IpyMeHeH!s], TpOPUAAaKTUKY COITMAaAbHBIX KOH-
(pAMKTOB, TpaBOBOE ITPOCBeIlleHNe, TapMOHN3aNIO
OTHOIIIEHUII MeXKAY AMIHOCTBIO, OOII[eCTBOM U TOCY-
AapCTBOM, a TaK>Ke OCyIeCcTBAseT 3allUTy IIpaB, CBO-
604, 1 MHTepecoB agBOKaTOB.

AABOKaTOM SIBASIETCS HE3aBUCUMBIN Ipodeccu-
OHAaAbHBIN COBETHNK 10 IIPaBOBBIM BOIIpOCaM, I10AY-
YUBIINII B yCTAaHOBAEHHOM (elepaibHbIM 3aKOHOM
HopsAKe CTaTyC aABOKaTa I IIpaBO OCYIIeCTBAATD
aJABOKaTCKyIO AesTeAbHOCTh. [ToaHOMOumMs agBokaTta
ompeaeasiorcs: ¢geaepaabHbBIM 3akoHOM. IlpoTmso-
A€VICTBIE OKa3aHMIO KBaAM(UIMPOBAHHON OPUAU-
9JecKoJl ITOMOIIM ¥ BMeIlaTeAbCTBO B aABOKaTCKYIO
AesITeAbHOCTh 3allpelaloTCsl M BAEKYT 3a CODOM OT-
BETCTBEHHOCTH B COOTBETCTBUM C 3aKOHOM» [1, c. 5-12].

B ®egepasarnom 3zakone «OO aaBOKaTCKON Aesl-
TeAbHOCTU U agBoKatype B Poccuiickoint Pegeparym»
ot 31.05.2002 Ne 63-@3 (gaaee — P3 «OO6 agBokaTty-
pe»), HeCMOTpsI Ha YIIOMIHaHIe O TOCyapCTBEHHOI
3aIuTe aaBoKaTa U 4AeHOB ero cembn (cT. 18), camo
eé TIOH:ATIE U COJep KaHle He PacKpBIBaIOTCs.

B orHoOmIeHnn agBokara, y4acCTBYIOIIETO B YIO-
/AOBHOM CyAOIIPOM3BOACTBE B KauyecTBe 3alllMTHNKa,
IpeACTaBUTeAs] TIOTePIIEeBIIeTO, IPa’kKAaHCKOTO MCT-
I1a, Tpa’kAaHCKOIO OTBeTYMKa I YaCTHOTO OOBMHUTe-
A1, oIIpejeAeHle «IocyAapCcTBeHHasl 3alliuTa» 4aeTcs
B ®egepaapnom 3akone ot 20 asrycra 2004 r. No 119-
@3 «O rocysapcTBeHHON 3alliTe OTePIIeBIINX, CBI-
AeTe/ell U MHBIX YIaCTHMUKOB YTOAOBHOIO CYyAOIIPO-
n3BoACTBa» (gaaee — O3 No 119-D3).

Tax, coraacno ®3 Ne 119-P3, «rocyaapcrBeHHas
3aluTa» IpeacrabAseT coOOI OCylllecTBAeHe IIpe-
AYCMOTpPEHHBIX 3aKOHOM Mep 0e30I1acHOCTM, Ha-
IIpaBAeHHBIX Ha 3aIIJUTY UX JKU3HU, 3A0POBbs I (11411)
MMYIIIeCTBa, a TakXke Mep COLIMaAbHOM IOAAEeP>KKI
yKa3aHHBIX AUIT B CBSI3M C MX yJ9acTUeM B yTOAOBHOM
CYAOIPOMU3BOACTBE YIIOAHOMOYEHHBIMI Ha TO TOCY-
AapcTBeHHBIMU OopraHamu (cT. 1).

Ha ocHoBe mpuBeseHHOTO BBbIIIe OIlpejeAeHMNs
MO>KHO BBIAEAUTH CAeAYIOIINe DAeMeHTHl cojepiKa-
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HISI TOCYAapCTBEHHOI 3allJUTHI, IIpelyCMOTpeHHbIe
3aKOHOJaTeAeM B OTHOIIIeHU!U alBOKaTa, y4acTBYIO-
IIIeTO B YTOAOBHOM CyAOIIPOM3BOACTBE:

1) Haamume yrpossl IocsAraTeAbCTBa Ha >KM3Hb,
340POBbe U MMYIIECTBO;

2) mepedyeHb Mep 0OE30ITaCHOCTU U COLMAABHON
MOAAEP KK peraaMeHTHpoBaH 3akoHoM Ne 119-D3;

3) 3ammTa OCyIIeCTBASIETC YIIOAHOMOYEHHBIMI
roCyAapCTBeHHBIMI OpraHamui;

4) zamuTa IpeAOCTaBAsIeTCSI TOABKO B CBS3M C
ydacTyieM B YTOAOBHOM CyJOIIPOM3BOACTBE B Kaue-
CTBe 3alllUTHUKA, HpeAcTaBUTeAs IOTepIIeBIIero,
IPpa>kAaHCKOTO IICTIIA, I'Pa’kAaHCKOTO OTBeTYMKa U
YaCTHOTO OOBUMHUTESI;

5) zamura MOXKeT NIpejoCTaBAATLCA OAUBKUM
POACTBEHHIKAM, pOACTBEHHIKAM U OAMBKUM AUIIaM
3allJUTHUKA, IpeAcTaBUTeAs ITOTepIIeBIIero, Ipak-
AAHCKOIO MCTIIa, IPa*k4aHCKOIO OTBeTYMKa 1 4aCTHO-
o OOBUHUTEASI.

Taxum obpaszom, Mo codep>kaHueM rocyaap-
CTBEHHOI! 3alllUThl agBOKaTa, y4acTBYIOILIEro B yro-
AOBHOM  CyAONIpPOM3BOACTBE, CAeAyeT IIOHMMAaTh
COBOKYITHOCTD ITPeAyCMOTPEHHBIX 3aKOHOM Mep Oe-
30I1aCHOCTH ¥ COLIMAAbHOM IT0AAeP>KKH, HallpaBAeH-
HBIX Ha 3allJUTy >KU3HY, 340POBbs U (MAM) UMYIIe-
CTBa aABOKaTa, a TakK’kKe ero OAM3KIX pOACTBEHHIKOB,
POACTBEHHMKOB 1 OAMBKUX ANLI, B CBA3M C OCYIIeCT-
BAEHIEM WM AEATeABHOCTM II0 OKa3aHMUIO KBAAU-
¢puLMpoBaHHOI I0PUANIECKOI ITOMOIIN B KayecTse
3alllUTHIKA, IpeACcTaBUTeAs IIOTepIIeBIIero, Irpax-
AAHCKOTO HUCTIIa, TPa’kAaHCKOTO OTBeTYMKa ¥ YaCTHO-
IO OOBUHUTEASI.

Bmecte ¢ Tem mpakTmueckas peaAmsalus AaH-
HBIX FapaHTNII BhI3bIBaeT OOOCHOBAHHYIO KPUTHUKY CO
CTOPOHBI aBTOPOB, MCCAEAYIOIIMX AaHHYIO TeMaTu-
Ky [2, c. 198; 3 c. 135].

Obpamiaer Ha ceOs1 BHMMaHMe 1 ITpodaeMa ¢pak-
TIYECKOIO OTCYTCTBUSI HEOOXOAVMMOJ IIpaBOBOI pe-
raaMeHTallM TOCyJapCTBEHHON 3allluThl aJBOKaTa
BHE CBS3M C €r0 yJacTyieéM B YTOAOBHOM CyAOIIPOM3-
BOACTBE, a TaKXKe M B OTHOIIIEHUN aABOKAaTa, BHIIIOA-
HAIOIero PyHKIINIO alBoKaTa — IIpeACTaBUTeAs CBU-
AeTeAsl.

D10 00yCA0BAEHO TeM, UTO JeCTBMe 3aKOHa
No 119-®3 pacnipocTpaHseTcst TOAbKO Ha aABOKATOB —
Y4aCTHMKOB YTOAO0BHOIO CyAOIIpOU3BOACTBA, YTO He
B IIOAHOJ Mepe COOTBETCTBYeT OYKBaAbHOMY TOAKO-
BaHUIO TapaHTUM, IPeAyCMOTpeHHoN 4. 4 cT. 18 O3
«O0 agBokaType», KOTOpas IpelycMaTpuBaeT rocy-
AApCTBEHHYIO 3allJUTy a4BOKaTOB I UA€HOB IX ceMel],
He oOycaaBAMBas peaausallMio AaHHON TapaHTUN
ydacTueM ajgBoKaTa B KaKoM-A10o Iporiecce.

Kak BepHo ormeuaet V1.B. PeBuna, anaansupys
cogepxanne 3akoHa No 119-D3, saHHBIN aKT He CBs-
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3bIBA€T OCYIIeCTBAEHME 3allJUThl ITOTEePIIeBIIEro,
CBUAETeAs] MAV VHBIX YJaCTHUKOB YTOAOBHOIO Cy-
AOIPOMU3BOACTBA C LIEHHOCTBIO ITOKa3aHMI, HO eCAn
paccMaTpuBaTh pallMOHAaAbHYIO HaIlpaBA€HHOCTb
3aKOHa, TO IIOMUMO TIyMaHMCTMYECKOI Harpy3Ku
(coOCTBEHHO 3allNTa XXU3HU U 340POBbs YeA0BeKa),
KOHEYHas ero Iieab — pPacKpbITHe IIPeCcTyIIAeH.
VIMeHHO TIOMOIIL CAEACTBUIO SIBASIETCS OCHOBHBIM,
rAaBHBIM KpUTEpUeM AAsl HPUMEHEHMs Tocylap-
CTBEHHOJ 3alllUThl B OTHOIIEHMMU OIIpeJeAeHHOIO
auna [4, c. 154].

Taxum obpasom, cama cyTh 3akoHa Ne 119-03
MMeeT IHYIO, 004ee y3KyIO HallpaBAeHHOCTh, 4YeM Je-
SITeABHOCTDb aABOKAaTa 10 OKa3aHMIO UM KBaAUPUIU-
poBaHHON I0puAMdeckon nomomu. Kax caeacrsue,
3akoH No 119-03 He B 110AHOI Mepe MOXKeT peaaun3o-
BBIBATh IIpeJOCcTaBAeHHYIO agBokaty @3 «O0 aaBoka-
Type» TapaHTHIO 10 TOCYAaPCTBEHHO 3alluTe.

B saBepienne mpeacraBAsieTcsi HEOOXOAVIMBIM
0003HAaYNTDb CAeAyIOI/ie OCHOBHbIE, Ha Halll B3IAs4,
HeAOCTaTK!I IIPaBOBOM peraamMeHTaluy Tocyap-
CTBEHHOI 3aIlIUThI a4BOKATOB B HACTOSIIIlee BpeMsi:

1) pacmpocTpaHseTcs TOABKO Ha aABOKATOB,
OCYIIIeCTBASIOMNX OKa3aHMe KBaAuQpUIIMPOBaHHOM
IOPUANYECKON MOMOIIN B YTOAOBHOM CyAOIIPOU3-
BOACTBE;

2) peaausyeTrcsl OTpaHMYEHHbIM IIepeuyHeM CyOb-
€KTOB — IIpaBOOXpaHUTeAbHbIMM oOpraHamu. Ilpnu
5ToM B QPegepasbHoM 3akoHe «O MOAUIIUM» OT
7 ¢peBpaas 2011 r. No 3-O3 HerocpeacTBeHHO yKasa-
HIIe Ha 3aIllUTy agBoKaTa He B CBA3M C er0 yJacTlieM B
YTOAOBHOM CyAOIPOU3BOACTBE He COACPKUTCS;

3) OrpaHMYEeHHOCTb Mep 3aIINUTHI 110 CPAaBHEHMIO
C MepaMM 3alllUThl, TPeAOCTaBAsIeMbIMI CTOPOHE 00-
BUHeHU:A U cyay PegepaabHbIM 3aKkOHOM OT 20 arpe-
as 1995 1. No 45-03 «O rocyaapCTBEHHON 3alliTe
cyAeil, A40AXKHOCTHBIX AUIL ITPaBOOXPaHUTEABHBIX U
KOHTPOAMPYIOIINX OPTaHOB», YTO IIPEIIATCTBYeT pe-
aAM3aly IPUHINIA COCTA3aT€ABHOCTM CTOPOH B
YIOA0BHOM CyAOHIPOU3BOACTBE;

4) orcyTcTBME yKasaHMA Ha AuULa, IIogAeXalye
3aluTe HapsAy C agBOKaTaMl, — 4AeHOB cembu B 3
«O06 aaBokatype» U OAMUBKNX POACTBEHHNKOB, pOA-
CTBEHHMKOB, 0AM3KMe Auiia — B 3akode No 119-P3;

OnepatnBHOe ycTpaHeHUe JaHHBIX 3aKOHOAA-
TeAbHBIX HeJOCTaTKOB IIyTeM BHECeHMs COOTBeT-
CTBYIOIIIMIX M3MEHEeHMII, B KOHeYHOM WHTOre, OyaeT
crioco6cTBoBath 9PPEKTUBHOCTU AesATeABHOCTU ad-
BOKAaTOB I10 peaAu3aliy IpaBa rpaxkgaH Ha I10ayJe-
HIe KBaAN(pUIMPOBAHHON I0PUANYECKON ITOMOIIN.
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