IIpaBa yeaoBeKa B eBpa3MiiCKOM IPOCTPaHCTBe

EBpasuickan ansokatypa. 2023. Ne 2 (61). C. 99.
Eurasian advocacy. 2023;(2(61)):99.

lMpaBa uenoseka B €BPa3MMCKOM NPOCTPAHCTBE
HayuHan ctaTbA
YOK 343.131.5
doi 10.52068/2304-9839 2023 61 2 99

SALLUUTA U NPEACTABUTENbBCTBO B YronmoBHOM Cy40MNnPOU3BOACTBE UL, C OrPAHUYEHHbBIMU
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KaHaounpar topManmueckmnx Hayk, AOLEHT, AOLEHT Kadpeapbl yrooBHOMO Npouecca, KpUMUHANMCTUKK M OCHOB cyaeOHOoM
aKcnepTusbl KpacHOAPCKOro rocyaapCTBEHHOIO arpapHoOro yHMBepcureta
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Bsegenne. C 90-x ro40B IIpOIILA0TO BeKa B HOP-
Max yroA0BHO-IIPOLIECCYaAbHOTO 3aKOHOAATEAbCTBA
psida TOCyAapCTB CTada peaan30BaThCs TEOPUS YsI3-
BIMOCTU 4YeaoBeKa [3], CyTh KOTOpON CBOAMTCA K
TOMY, 4YTO HEKOTOpbI€ YYaCTHMKI OOI[eCTBEeHHBIX OT-
HOIIIEHNI], TaK Ha3bIBaeMble ysA3BUMBbIe AL, MOTYT
IIoABepraThcsl 004ee BHICOKOMY PUCKY IPUYMHEHIS

© Kypbarosa C.M., 2023

Eurasian advocacy. 2023;2(61):99. (In Russ.). https://doi.org/10.52068/2304-

BpeJa 1AM HapyIIeHIs CBOMX IIpaB, TeM CaMBIM OHI
OTPaHMYMBAIOTCSI B BO3MOXKHOCTSIX IIOAHOIIPAaBHO-
IO ¥ PpaBHOTO y4acTUsA B YTOAOBHOM CYJOIIPOU3BOA-
CTBe I10 CpaBHEHUIO C APYTUMM yJacTHMKaMM (AMIia
C OrpaHMYEHHBIMIU BO3MOXKHOCTAMMU). OOCTOsATEAD-
CTBa, OTPaHNYMBAIONINe X y9acTue, pa3HOOOpa3HEI,
HO MOTYT OBITh 0DOOIIeHE! B ABe Tpynisl: 1) ¢pusn-
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Jyeckue, KOrga pedb MAET O BO3MOKHOCTU MAM He-
BO3MOKHOCTI (PAKTMYECKOIO AOCTyIla AHIla K yTO-
AOBHO-TIpOlIecCyaAbHBIM IIpoliegypaMm (BPOXKAeHHOe
1AV IPpUOOpeTeHHOe OTCYTCTBIEe KOHEYHOCTel, BO3-
MO>KHOCTD BBIIIOAHEHMSI UMM CcBOMX (PYHKLMIA, cAe-
1oTa u caaboBUAeHIe, TAyXOTa U cAabocabllIaHue,
HeMOTa U 1p.); 2) KOTHUTUBHBIE, CBS3aHHBIE CO CIIO-
COOHOCTBIO BOCIIPMHIMATh, IIOHNMAaTh, 3aIIOMIHATE,
repejasaTh U T. II. BHEIIHIOIO MHpOpMaIUIO (cio4a
OTHOCSTCS KaK IICUMXMJecKue 3aboAeBaHMSI U pac-
CTPOJICTBa, TaK U IIOCA€ACTBUS BO3AEVICTBUS COLIM-
aAbHBIX PaKTOPOB).

3apyOexHbiii onbIT. JaHHas Teopus IIOAY-
qyla paclpocTpaHeHNe B BeAyIIUX CTpaHax aHI-
A0-CaKCOHCKOV U 3alajsHOEBPOIIeVICKON IIPaBOBBIX
ceMeit, a ocobenHo B Asctpun, Apcrpaanu, Beauko-
opuranun, Kanage, Pecnyoauxe Mpaanans, CIIA
n ap. OHa mposiBMAach B pa3HBIX HaIlpaBAeHM:IX,
B TOM 4lcJe U B TpeDOBaHMAX U peKOMeHJaluusAX K
3alllUTHUKAM M APYIUM IOpUCTaM, IHpeACTaBAsIO-
MM HMHTepechl AUI] C OTPaHMYEHHBIMM BO3MOX-
HOCTAMMU B IIPOU3BOACTBE IIO YIOAOBHBIM JedaM (c
Havyasa XXI B. yaeaseTcs IOBBIIIIEHHOe BHUMaHNe
JMIMEHHO YS3BUMBIM >KepTBaM U CBUAETeAsIM, TOTAa
KakK paHee — II0A03peBaeMbIM, OOBUHsAeMBIM). Tak, B
Beankoopuranun n. 3.4 Kogekca nosegeHus agso-
KaTos [7] TpeOyeT, 4TOOBI COAUCUTOPHI «YIUTHIBAAU
XapaKTepUCTUKM, IOTPeOHOCTM ¥ OOCTOsITeAbCTBa
Balllero KAmeHTa». B »Toi cBs3u B PekoMeHaaIimsx
aJBOKaTaM II0 yA0BAETBOPEHNIO ITOTpeOHOCTel ys3-
BUMBIX KaneHTOB 2022 1. [6] oOpaiaercs BHUMaHMe
Ha HeODXOAMMOCTb HaAMYMS y HUX 3HAHUI M HaBbI-
KOB, IO3BOASIOIINX UAHTU(PUIMPOBaTh CUTyalINIO,
B KOTOPOI1 Y KOTO-TO MOI'YT OBITh CHI>KEHBI YMCTBEH-
HbIe CIIOCOOHOCT!U MAM eCTh (pu3MIecKue Mpood1eMBl,
C TeM, 4TOOBI, BO-IIEPBBIX, BOBpeMs yCTaHOBUTDH DTO
B paMKax KOHKPETHOTO IIPOM3BOACTBA, BO-BTOPBHIX,
pacIpocTpaHUTh Ha TaKOTO KAMEeHTa IIpelyCMOTpeH-
Hble 3aKOHOM rapaHTuu. Takke 4alOTCsl KOHKPETHbBIe
peKoMeH alNu 110 OOIIEeHNIO C TAKUMU AUIIaMI, TIO-
CellleHNIO X Ha AOMY, OCYIeCTBAeHUIO IIICbMEeHHOM
IepenuncKy, MOAIOTOBKe K CAYIIaHMIO Jeda B CyJe C
UX yJ9acTueM, IIpUTJallieHnIo HeOOXOAVIMBIX CIIeIN-
aaucros u np. [Ipu sTomM B PexoMenaanmsax 4aroTcs
U TaKle COBeTHl, KaK M3MeHeHle KOHIIeIIII MapKe-
TUHTA A4S TPOABVDKEHNs CBOUX YCAYT, B TOM 4MCAe
U B OTHOIIIEHU! YS3BMMBIX KAMEHTOB, IlepepaboTKa
CTPYKTYPBI U COAEep>KaHMsI CBOUX BeD-caliTOB AA4s
yA0DCTBa I10Ab30BaHMUA VMM YS3BUMBIMU AMIIaMI,
opraHmsanms AOCTyIla K CBOeMy ITIOMeIlleHMIO I Ka-
OMHeTy A1 KAUEHTOB C CEHCOPHBIMMU U ITOAO0OHBIMU
npodaemamu u Apyrue. CopeT o 0Oy4eHUIO agBo-
Kaluy paspaboraa HaOOPbI MHCTPYMEHTOB B paMKax
nporpammbl Advocates Gateway [8] 1o nmoaaep>xke
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YA3BUMBIX KAMEHTOB Ha IMPOTS>KeHUM BCeTO IpoIjec-
ca cyaeOHOro pa3dMpaTeAbCTBa UAN CAYIIaHNS U 1O
IIPUMEHEHUIO «CIIelaabHBIX Mep», IpeAyCMOTpeH-
HBIX A4 YSI3BUMBIX UM 3allyTaHHBIX ITOTePIIeBIIUX U
cBiJeTesell (HO He OOBMHSIEMBIX) IIO YTOAOBHBIM
AelaM B COOTBETCTBMM €O cTaThsMu 16-33 3akoHa
1999 roaa o mpaBocyauu B OTHOIIIEHMM HECOBEPIIIeH-
HO/AETHMX U AOKa3aTeAbCTBaX I10 YTOAOBHBIM AelaM:
DKpaHBbl, 3alIMIIAOIIEe CBIAEeTeAs] OT OOBMHIEMOTO;
MCKAIOYeHNe OOIIeCTBeHHOCTM U3 3ada CyAa; Npu-
MeHeHIe IIPOolleAyphl «CHATHE ITapUKOB 11 MaHTUIL B
KopoaesckoMm cyae» (yxo4 oT opuLmaabHOCTI) U AP.

B ABcTrpun pexoMeHnayeTcs NpeACcTaBAATh MHTe-
pechl IIOTepIIeBIINX adBOKaTaM, KOTOPbIe IIOCTOSIHHO
paboTaloT ¢ opraHu3alMAMN HOAAEP>XKKM KepTB U
MMEIOT OIIBIT B3aMMOAENCTBMS C TaKUMU KAMEHTa-
Mu [9], 4TO, BIpOUEM, PaCIpOCTPaHATC U Ha Ys3-
BUMBIX OOBMHseMBIX. Bo @paHIum Taxke yAeAsioT
BHUMaHNe crenmuduke MHpeAcTaBAeHNsI MHTepecoB
OTA@ABHBIX KaTerOpUil ALl C OrpaHUYeHHBIMU BO3-
MO>KHOCTSIMMY, CpeAyl KOTOPBIX 0CODO BBIAEASIOTCS
IOKMABIe AIOAU, VMICXOAS M3 MX IICUXOAOTUYECKOM
yS3BUMOCTY, BBI3BAaHHOI OcCAa0JeHneM KOTHUTWB-
HBIX (PYHKIINII U XapaKTepHBIMM BO3PacTHBIMMU IICH-
XMYeCKMMI PacCTpOICTBaMu. DTO HepeaKO BCTpe-
yaeTcsl KaK OT4eAbHOe HallpaBAeHMe AesATeAbHOCTU
aABOKaTCKMX M I0pUANYECKUX OI0pO, IToAYepKIBaeT
UX cHlelaAn3alifio ¥ TOTOBHOCTh YUUTBIBATD Ys3BU-
MOCTb KOHKPETHOM KaTeropum Autf [5].

B PecniyOanke Vlpaanans nmpuseTcTByercs yda-
CTIe B YTOAOBHBIX ITPOIjeccax I0pMCTOB, 00AaAaloNI X
CrenaAbHBIMY 3HAHUAMMU II0 B3aMOAEVICTBUIO C
AIOABMM C Pa3HBIMM KaTeTOPUSMU Ys3BUMOCTH, B
TOM 4YlCA€e U IOTOMY, 4TO B IIOCAeAHee AecATrAeTre
OBLAO CYIIIECTBEHHO M3MEHEHO 3aKOHOJATeABCTBO C
11eAbI0 3alllUTLl IpaB AMUI] C OrpaHMYeHHBIMIU BO3-
MOKHOCTSIMM M ODecIledeHMs1 MX 3aKOHHBIX MHTe-
pecoB B YIOAOBHOM CyAOIpOM3BOACTBe (3akOH 00
yroaosnom mnpase 2017 r., 3akoH 0 XepTBax IpecTy-
niaenuit 2017 r. m ap.) [4]. Mo>XHO cka3aThb, 4TO Ipea-
CTaBUTEAbCTBO MHTEPECOB YI3BUMBIX AUI] BOOOIIE,
U B YTOAOBHOM CyAOIIPOM3BOACTBE B YaCTHOCTH, CTa-
HOBUTCSI CaMOCTOATEAbHBIM HallpaBJAeHNeM B I0pU-
AVYeCKON AesiTeAbHOCTH, OOycaaBAMBasl cO3JaHUe
IOPUANYECKUX COOOIIeCTB, MOsBAEHMe Pa3AMYHbIX
IIporpaMM AOMOJAHUTEABHOTO OOpa3oBaHMs, O0y-
JalolX ceMUHapoB 1 1p. Bce 10 MMeeT npakTu-
JecKkoe 3HayeHlMe, TaK KaK HallpaBJAeHO Ha CO3JaHue
HaMAYYIINX YCAOBUIL 4451 IpeACTaBUTeAbCTBA Ys3BU-
MBIX ANII.

B Poccum. B HOpMax poccmiickoro Yroaos-
HO-TIPOIIeCCyaAbHOTO KOJeKCa MMEIOTCS AMUIIb OT-
AeAbHble TI0A0KeHMs, KacaloIuecs OCODeHHOCTel
y4dacTus B yTOAOBHOM ITPOU3BOACTBE AUII C OTpaHU-
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YEHHBIMY BO3MOKHOCTAMMU. VIX U3ydeHne 1mo3poaser
Ha3BaTh B YMCAe TaKMX OOCTOSITEAbCTB CAeAyIOIye:
HecoBepileHHoAeTHe (r4. 50, 11. 2 ct. 51, c1. 191 1 ap.),
dpusmyeckne nan rcuxmIeckne HegoctaTku (1. 3 4. 1
ct. 51, 4. 3 ct1. 167), Ppusudeckne mau ncuxmiecKme
cocrosHu (11.11. 3-5 c1. 196) 1 ap. Ilomnmo Toro, 4To
OHM M3A0KEHBbI OeCCUCTeMHO, cAeAyeT OTMeTUTD UX
HECOOTBETCTBYE COBPEMEHHOMY IOAXOAY K ITOHSATUIO
0c00O0I1 YA3BMMOCTU HEKOTOPBIX COLMAABHBIX IPYIIIT
repeJ, yroA0BHO-IIPOLIeCCYyaAbHBIMI IPOLeAypPaMu,
IIpeACcTaBA€HHOMY Ha MeX/AyHapOAHOM ypOBHe (Ha-
npumep, B Jokaage Komurera IBA 1o gocrymy x
IIpaBoOCyAuIO U rmpasosoit nomomu 2017 r. [2], [Tpun-
nuIax u pykosogsammx noaoxenmsx OOH, kacaro-
IIUXCS AOCTyIla K IOPUANYECKON ITOMOIIM B CHUCTe-
Max yroaosHoro npasocyans 2012 1. [1] n ap.).

Brisoa. HeyperyanposaHHOCTE ocoOeHHOCTel
ydJacTus B YIOAOBHOM CyAOIIPOM3BOACTBE AMNIL] C
OTPaHMYEHHBIMM BO3MOXKHOCTSIMM IPUBOAUT K Ha-
pyleHnsM (co3jaeT yCAOBUs AAsl DTOTO) UX IIpas.
Heobxo0aum nepecMOTp MHCTUTYTa y4aCTHUKOB yTO-
AOBHOTO Cy4OIIPOM3BOACTBA C LIeAbI0 OIpeAeAeHNs
MecTa B HeM AUI] C OTPaHMYEeHHBIMU BO3MOXKHOCTSI-
MM, y4aCTBYIOIIVMU B IIPOU3BOACTBE IIO YTOAOBHO-
My 4eay, C HageAeHUeM MX CIIelMaAbHBIM IIPOLeccy-
aAbHBIM CTaTyCOM U TapaHTUAMMU €TO peaausaniuu,
B TOM 4YlC/A€ KaCalOUIVMICSI BOIIPOCOB OBAAACHIS
COOTBETCTBYIOIIMMI KOMIIETeHIMSMU ¥ TEeXHOAOTH-
AMU IOPUCTaMM, OCYLIECTBASIOIINMYU UX 3aIUTy U
IIpeACTaBUTEAbCTBO.
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